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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


Ernest Walters appeals from an order entered on 
December 16, 1975 in the United States District Court 
for the Southern District of New York by the Honorable 
Morris E. Lasker, United States District Judge, denying 
without a hearing Walters’ motion pursuant to Title 28, 
United States Code, Section 2255, to vacate his judgment 
of conviction and sentence. 


Indictment 73 Cr. 592, containing eleven counts, was 
filed on June 15, 1973.* The indictment charged Walters 
and six co-defendants with conspiracy to distribute and 
distribution of Schedule I narcotic drug controlled sub- 
stances, namely heroin. Walters was named in counts 
one, two, four, seven, eight, and ten. Count one charged 


* Indictment 73 Cr. 592 superseded Indictment 73 Cr. 335. 
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Walters and six others with « iring to distribute 
heroin in violation of Title 21, | e' States Code, Sec- 
tion 846, while counts two, four, s\ven, eight and ten 
each charged Walters and others wih distributing and 
possessing with intent to distribute heroin in quantities 
from one-quarter kilogram to one kilogram, in violation 
of Title 21, United States Code, Sections 812, 84lia) (1) 
and 841(b)(1)(A) and Title 18, United States Code, 
Section 2. 

The trial of Walters and four co-defendants * com- 
menced on September 11, 1973 and concluded on Septem- 
ber 24, 1973, when the jury found Walters guilty on 
count two and not guilty on counts one and seven. The 
jury was unable to reach a verdict as to Walters on 
counts four, eight, and ten. 


On November 9, 1973, Judge Lasker sentenced Walters 
to a four year term of imprisonment. On December 7, 
1973, Walters filed a notice of appeal. When Walters 
failed to perfect the appeal, despite the granting of an 
extension of time within which to do so, this Court 
ordered the appeal dismissed on January 14, 1974. 


On March 19, 1975, Walters moved pursuant to 28 
U.S.C. § 2255 to vacate his conviction and sentence.** 
In a memorandum opinion filed on December 16, 1975, 
Judge Lasker denied the motion.*** 


*On June 22, 1973, two of the defendants pleaded guilty to 
count one of Indictment 73 Cr. 592. 

*“*On May 8, 1975, the Government filed an affidavit and 
memorandum of law in opposition to the motion. Determination 
of the motion was delayed to permit the filing of a supplemental 
memorandum of law on behalf of, and at the request of the peti- 
tioner, which was done on October 15, 1975. 

*** Judge Lasker’s opinion is officially reported as Walters v. 
United States, 404 F. Supp. 996 (S.D.N.Y. 1975). 
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Statement of Facts 


Following the filing of Indictment 78 Cr. 592, the 
court convened a pre-trial conference on June 26, 1973 
at which time, counsel for all parties, including Wilson 
Graves, Esq., whom W aiters had retained to represent 
him, were advised by the court that trial of this matter 
would commence on September 10, 1973. (Tr. 18, 54). 
On September 5, 1973, at a pre-trial conference in Judge 
Lasker’s Chambers, Graves informed the court and the 
government for the first time that he might be on trial 
in the Civil Court of New York City on the day Walters’ 
trial was scheduled to commence. Graves assured the 
court and counsel, however, that if he were unable to 
appear and represent Walters, he would arrange to have 
another attorney appear in his place. (Tr. 18, 55-57) 

On September 10, 1973, a hearing was held to deter- 
mine whether the government had properly “minimized” 
the interception of certain telephone communications con 
ducted pursuant to court-authorized warrants. Graves 
did not appear at this hearing but arranged for another 
attorney, Mr. Bair, to represent Walters. Appellant 
raised no objection to this procedure. 


Despite the fact that “all parties had been advised 
that the trial would follow upon conclusion of the mini- 
mization hearing” (Opinion at 1), the next day, Sep- 
tember 11, 1973, neither Graves nor the substitute at- 
torney appeared in court. The court initially delayed 
selection of a jury in hopes that one or the other attorney 
might arrive. Anticipating the possibility that neither 
attorney might appear, the court called appellant, co- 
defendant Saunders and his attorney, Mr. Berne, into 
the robing room to determine whether it might appoint 
Berne to represent Walters for purposes of jury selection 
only. The court then addressed appellant: 


Mr. Walters, you know, your attorney, 
Bair, has n yet rived ana I would like 
proceed choosing the jury and art the case 
imagine all of you would like 


in any event, l have to make the decision. 


I have asked Mr. Berne and Mr. Saunders to 

ne in because | would like to have Mr. Berne 

you during the course of the choosing of 

the jury, unless Mr. Berne, as Mr. Walters’ lawyer, 

or Mr. Walters [sic] or yourself, indicate you think 

that there is any conflict between your position 

and Mr. Walters’ position in this case so it would 

be adverse for you, unfavorable to you to have 

the same lawyer representing you even in the 
choosing of the jury. (Tr. 11). 


When Saunders himself objected to his attorney repre- 
senting Walters due to a possible conflict of interest, the 
court called appellant, co-defendant Boone and his at- 
torney, Mr. Brown, into the robing room and after some 
discussion, determined that Mr. Brown could in fact 
represent Walters during the selection of the jury if 
necessary. The court then asked Walters whether he 
objected to Mr. Brown thus representing him for this 
limited purpose, to which Walters replied that he would 
rather wait for his own attorney. (Tr. 14). The court 
acceded to his wishes, but stated: 


I can’t wait indefin:.ely, of course with forty 
people waiting standing in back of the courtroom, 
and while you do ordinarily have the right to be 
represented by your own attorney, and I will wait 
a brief time, if he doesn’t show up soon based on 
Mr. Brown's statement that he as a lawyer does 
not know of any confiict that would prevent him 
from representing you fairly in the choosing of 
the jury, I may have to order that you be repre- 
sented. But, I will give a reasonable period of 
time for Mr. Bair to show up. (Tr. 14-15). 


were 


i : until Sante 
and adjourned t i until Septe 


ARGUMENT 
POINT | 


Walters’ 2255 claim is barred because he de- 
liberately by-passed this claim at trial and on 


appeal. 


The order of the District Court denying the inst 


application pursuant to 2s | . $2206 should be af- 
firmed without reaching the merits of the claims dis- 


cussed and rejected therein since appellant deliberately 


by-passed available appellate procedures following his 
conviction, With respect to those claims.* 


In Sunal v. Larve, 8382 U.S. 174, 178 (1947), the 
Supreme Court held that the interest in finality pre- 


cluded collateral review of errors of law committed by 


the trial court where petitioner had not raised the claims 


on appeal, and hence that “the writ of habeas corpus 


will not be allowed to do service for an appeal.” How- 


f 
ever, this general principle was qualified in Sunal itself, 
832 U.S. at 182, and later in Aaufman V. United States, 


894 U.S. 217, 2238 (1969), by the urt's statement that 


such relief ia not to be denied solely on that ground where 
the claim asserted is constitutional in nature. The Court 
in Kaufman was careful to note, however, that even a 
constitutional claim otherwise cognizable under section 
998K could be rejected where a federal prisoner “has 


deliberately by-passed the orderly federal procedures 


vided at or before trial and by way of appeal,” 394 U.S., 

at 227 n.8—a principle well-recognized in this Circuit 
* Although the government expresely : incorreetlvy conceded 

in the District Court that Walters 

in aA 5 proceeding even though 

appen), that concession by the gove 

is not binding on thie Court and does not preclud 

question on this appeal. See United States vy. Tortorell 


75-1876 (2d Cir., April 1, 1976), slip op. 2879, 2883 
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to set forth any reason why, with knowledge of all the 
basic facts upon which his present claim of constitutional 
infirmity rests, the claim was not advanced upon direct 
appeal. Accordingly, the order of the District Court 
denying his § 2255 motion should be affirmed without 
reaching the merits. 


POINT #! 


The Court neither abused its discretion in re- 
fusing to delay indefinitely the commencement of 
trial nor did it infringe upon appellant’s Sixth 

~iendment right to counsel by appointing counsel 
epresent him for the purpose of jury selection 
only. 


It is appellant’s contention on appeal that the court 
abused its discretion in refusing further to delay the 
selection of a jury until appellant’s retained counsel could 
be present, and that as a result, petitioner was denied 
his constitutional right to be represented by the counsel 
of his choice. 


It is the government’s position that where, having 
already granted appellant a brief continuance and learn- 
ing counsel would not appear, the court appointed another 
attorney to represent appellant for purposes of jury 


the constitutional claims in a letter to the Court of Appeals, after 
oral argument of his direct appeal, when counsel failed to raise 
the issues. The Court of Apneals, however, did not discuss them 
in its opinion affirming the conviction. Here no appeal whatsoever 
was taken. Cf. United States v. Loschiavo, Dkt. No. 75-1310 (2d 
Cir. March 8, 1976), slip op. 2223, where this Court affirmed a 
lower court order granting 2255 relief, even though defendant on 
direct appeal had, at least arguably, deliberately by-passed his 
non-constitutional claim of lack of subject matter jurisdiction. 
This Court there concluded that to deny 2255 relief would result 
in a “miscarriage of justice’ since, subsequent to defendant’s direct 
appeal, a change in the law of this Circuit had established that he 
had been convicted of an offense not cognizable by a federal court. 
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selection only, after which time it adjourned the proceed- 
ings until the following day, (a) the court did not abuse 
its discretion in refusing to delay further the commence- 
ment of trial, and (b) that appellant’s Sixth Amendment 
right to counsel was not infringed since appellant suf- 
fered no prejudice. 


It is of course true that the right of an accused to be 
represented by counsel during any critical stage of 
criminal proceed‘ngs against him is guaranteed by the 
Sixth Ame iment to the Constitution, United States v. 
Wade, 388 U.S. 218 (1967); United States v. Maryland, 
373 US. 59 (1963); Johnson v. Zerbst, 304 U.S. 458 
(1938). Similarly, there is no question but that the 
impanelling of a jury is a part of the trial itself, United 
States v. Miller, 463 F.2d 600 (1st Cir. 1972), and hence 
that the accused is entitled to be represented by counsel 
at that time.“ Ancillary to that Sixth Amendment right 
to cou..sel, ““a defendant should be afforded a fair oppor- 
tunity to secure counsel of his own choice.” Powell v. 
Alabama, 287 U.S. 45, 53 (1932); Glasser v. United 
States, 315 U.S. 60 (1942). 


Unlike the Sixth Amendment right to counsel from 
which it derives, however, the right to be represented 
by counsel of one’s choice is not absolute, United States 
ex rel. Carey v. Rundle, 409 F.2d 1210, 1215 (3d Cir. 
1969), cert. denied, 397 U.S. 946 (1970). Thus, while every 
defendant has an absolute right to counsel, “No defendant 
has an absolute right to any particular counsel”. United 
States v. Tortora, 464 F.2d 1202, 1210 (2d Cir.), cert. 
denied, 409 U.S. 1063 (1972) ; United States v. DiStefano, 
464 F.2d 845, 846 n.1 (2d Cir. 1972). Accordingly, courts 


* Rule 43 of the Federal Rules of Criminal Procedure requires 
that the defendant actually be present during the impanelling of 
the jury. See Lewis v. United States, 146 U.S. 370, 372 (1892). 
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have required that a defendant be afforded a “reasonable” 
or “fair” opportunity to secure counsel of his choice, 
Powell v. Alabama, supra; Crooker v. California, 357 
U.S. 483, 489 (1958); Chandler v. Fietag, 348 U.S. 3, 
10 (1954); United States v. Bentvena, 319 F.2d 916, 
936 (2d Cir.), cert. denied sub nom. Ormento v. United 
States, 375 U.S. 940 (1963), and that his choice “should 
not unnecessarily be obstructed by the court.” United 
States v. Sheiner, 410 F.2d 3837, 342 (2d Cir.), cert. 
denied, 396 U.S. 825 (1961).* 


At the same time, it is equally settled that the ‘‘de- 
cision to grant or deny a continuance is a matter within 
the sound discretion of the trial judge; the sole require- 
ment imposed is that the decision be reasonable,” United 
States v. Carroll, 510 F.2d 507, 510 (2d Cir. 1975); 
Avery v. Alabama, 308 U.S. 444, 446 (1940); United 
States v. Rosenthal, 470 ¥.2d 887 (2d Cir. 1972), cert. 
denied, 412 U.S. 909 (1973). 


Stated simply, the issue before this Court is thus 
whether the court’s exercise of its discretion in appoint- 
ing counsel to represent appellant for purposes of jury 
selection only and thus proceeding, rather than indefinitely 
delaying the trial until retained counsel could appear, de- 
prived appellant of a fair and reasonable opportunity to 
represented by counsel of his choosing. While the deter- 
mination of that question will turn upon the facts and 
circumstances of the particular case, Ungar v. Sarafite, 
876 U.S. 575, 589 (1964), in order to obtain relief under 
the law in this Circuit, appellant must demonstrate that 


*“The constitutional mandate is satisfied so long as the ac- 
cused is afforded a fair or reasonable opportunity to obtain par- 
ticular counsel, and so long as there is no arbitrary action pro- 
hibiting the effective use of such counsel. ... [A]lthough the 
right to counsel is absolute, there is no absolute right to a 
particular counsel.” United States ex rel. Carey V. Rundle, supra 
at 1215. 


il 


“the trial judge acted arbitrarily and substantially im- 
paired the defendant’s ability to defend himself,’ United 
States v. Ellenbogen, 365 F.2d 982, 985 (2d Cir. 1966), 
cert. denied, 386 U.S. 923 (1967), or in some way 
prejudiced him, United States v. Tortora, supra. 


Far from having acted arbitrarily in this matter, the 
court was motivated to take the action it did by a careful 
weighing of the conflicting interests, namely the defend- 
ant’s right to representation by counsel of his choice and 
ine court’s concern for the expeditious and orderly func- 
tioning of the criminal justice system. 


Appellant appears to reject such an analysis of the 
issue, nowever, and argues that it is the presence or ab- 
sence of intent to delay on the part of the defendant which 
is critical. Thus, he claims that “in the absence of a 
showing that the defendant has deliberately attempted to 
interfere with the sound administration of justice by 


intentionally delaying the proceedings, the trial court is 
required to afford the defendant a reasonable chance to 
be represented by counsel of his choice.” (Brief at 6). 
This merely begs the question, however, which is whether 
the defendant was in fact afforded a reasonable oppor- 
tunity, and this determination can be made only by 
engaging in the balancing process previously described.* 
In applying this balancing test, the courts have paid 
particular attention to the burdens imposed upon the 
efficiency and effectiveness of the criminal process. See 
United States v. Bentvena, supra at 936; United States 
v. Mitchell, 354 F.2d 767, 769 (2d Cir. 1966); Releford 


™he court may of course give weight to the fact that the 
‘efen . t deliberately seeks to delay the proceedings, see United 
States v. Maxey, 498 F.2d 474 (2d Cir. 1974), but the absence of 
such intent standing alone cannot deprive the court of the power 
tu vroceed, having assured itself that the defendant will not be 
unduly prejudiced thereby. 
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v. United States, 288 F.2d 298, 301 (9th Cir. 1961). As 
the court in United States ex rel. Carey v. Rundle, supra 
at 1214, explained: 


Desirable as it is that a defendant obtain 
private counsel of his own choice, that goal must 
be weighed and balanced against an equally de- 
sirable public need for the efficient and effective 
administration of criminal justice. The calendar 
control of modern criminal court dockets, especially 
in metropolitan communities, is a sophisticated 
operation constantly buffeted by conflicting forces. 
The accused’s rights such as those relating to a 
speedy trial, to an adequate opportunity to prepare 
the defense, and to confront witnesses—are con- 
stantly in potential or real conflict with the prose- 
cution’s legitimate demands for some stability in 
the scheduling of cases. ... To permit a continu- 
ance to accommodate one defendant may in itself 
prejudice the rights of another defendant whose 
trial is delayed because of the continuance. Played 
to an extreme conclusion, this indiscriminate game 
of judicial musical chairs could collapse any sem- 
blance of sound administration, and work to the 
ultimate prejudice of many defendants awaiting 
trial in criminal courts. 


Turning then to the facts of this case, as previously 
noted, appellant’s retained counsel, Graves, failed to 
appear on the morning trial of this five-defendant nar- 
cotics case was scheduled to begin, despite the fact that 
the trial date had been fixed and notice conveyed to him 
both orally and in writing some two and one-half months 
earlier, and despite his premise to the court that he 
wouid have a substitute attorney present in the event he 
was unable to appear (Tr. 18, 55-57). Although five 
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attorneys, four defendants, the Assistant United States 
Attorney, all the government witnesses, as well as the 
court and the panel of prospective jurors were present 
and waiting to commence trial (Tr. 55, 56, 58), the court 
initially delayed the commencement of jury selection sua 
sponte in hopes appellant’s counsel might yet appear.* 
When counsel failed to appear late that morning, the trial 
court inquired of appellant whether he objected to having 
appointed counsel represented him for purposes of jury 
selection only. (Tr. 14). When Walters indicated he 
preferred to wait for his own attorney, the court in 
effect granted another continuance in hopes that counsel 
might yet appear. The court noted, however, that, having 
no indication whatsoever from appellant or his counsel 
as to when counsel might be available, it would not thus 
delay the proceedings indefinitely. (Tr. 14-15). Finally, 
appeliant’s counsel sent word that he was engaged in 
civil court, would not be able to appear and requested 
that appellant’s case be severed from that of his co- 
defendants. (Tr. 19). That communication was note- 
worthy in two respects, however, for counsel did not ask 
for a continuance but only a severance,** and more im- 
portantly, counsel failed to apprise the court in any way 


*It is indeed instructive that in virtually all the cases relied 
upon by appellant one defendant alone was on trial. Aside from 
the fact that delays in such cases would not inconvenience other 
defendants or their counsel, such cases would generally tend to 
involve fewer witnesses and to be less lengthy. Further, under 
no circumstances would it be necessary for the government to 
try the case twice for different defendants. 

** Later that afternoon, well after the jury had been im- 
panelled, Graves finally did request a continuance. (Tr. 70). 
Judge Lasker had earlier noted that he would not proceed beyond 
the process of jury selection without appellant’s own counsel 
present (Tr. 20-21, 60), and he ultimately granted the continuance. 
(Tr. 73). 


14 


as to when he might be available to represent Walters.* 
(Tr. 19-20). At this point, the trial court was thus 
forced to choose between (1) severing the defendant’s case 
and trying it separately at a later date, (2) staying in- 
definitely the commencement of the trial of all five de- 
fendants until appellant’s counsel could appear, and (3) 
appointing counsel to represent appellant for purposes of 
jury selection only, and evaluating at that point whether 
to have Walters obtain new counsel, retained or otherwise. 
The court chose the latter course of action, taking care 
to insure that appellant was in no way prejudiced by 
this procedure. (Tr. 11-14, 20).** 


* Although Graves did in fact appear and represent Walters 
the next day, it must be stressed that at the time the court had 
to decide which course of action to take, it had no idea when 
Graves would be available. As the Supreme Court advised in 
Ungar Vv. Sarafite, supra at 589, whether there was an abuse of 
discretion “must be found in the circumstances present in every 
case, particularly in the reasons presented to the trial judge at 
the time the request is denied.” Furthermore, it’s not at all 
clear that Graves would have appeared the next day but for Judge 
Lasker’s efforts in having him brought to the courthouse that 
afternoon. At that time, the jury had of course already been 
impanelled. Judge Lasker then adjourned further proceedings 
until the following day. 

** Although appellant does not challenge on this appeal the 
propriety of the court’s decision to deny the severance motion 
(Tr. 55-56), he intimates that “a reasonable opportunity to be 
represented by counsel of his choice . . . would include ‘the grant 
of severance and a reasonable continuance to secure substituted 
counsel.’” (Brief at 8). Aside from the fact that Walters at 
no point indicated a willingness or desire to seek other counsel, 
it is clear that he was not even remotely entitled to severance 
of his case. 

A motion for severance pursuant to Rule 14 of the Federal 
Rules of Criminal Procedure is addressed to the sound discretion 
of the trial court, Opper Vv. United States, 348 U.S. 84 (1934): 
United States v. Adams, 434 F.2d 756, 758 (2d Cir. 1970): and 
will not granted except upon a showing that the defendant would 
be seriously prejudiced by being tried together with others, 

[Footnete continued on following page] 
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Applying the previously described balancing test to 
the facts before hin. at the time, as explained in his 
opinion denying appellant’s s 2255 motion, Judge Lasker 
stated: 


The desirable goal that a defendant obtai 
counsel of his own selection must be balanced 
against the public interest in the expeditious han- 
dling of criminal cases. Witnesses, prospective 
jurors and prosecutors are entitled to reasonable 
stability in the scheduling of cases. Further, ac- 
eommodating a particular defendant by delaying 
his trial might in itself prejudice the rights of 
co-defendants or defendants in following trials. 
404 Supp. at 998. 


Schaffer v. United Stetes, 362 U.S. 511 (1959): United States v. 
Caci, 401 F.2d 664 (2d Cir. 1968), cert. de nied, 394 U.S. 917 
(1969) ; United Ste‘es v. Bentvena, supra, at 931-32. The interests of 
convenience, econo ny and efficient administration of justice dictate 
that persons joined in the same indictment should be tried together, 
particularly where the proof will be extensive and numerous wit- 
nesses will be summoned. United States v. Lebron, 222 F.2d 531. 
535 (2d Cir.), cert. denied, 350 U.S. 876 (1955); United States v. 
Crisona, 271 F. Supp. 150 (S.D.N.Y. 1967). Accordingly, sever- 
ances in complex conspiracy cases are granted only for “the most 
compelling reasons.” United States v. Melviile, 312 F. Supp. 234, 
235 (S.D.N.Y. 1970). The factors which should be considered in 
the exercise of that discretion involve balancing the possible 
prejudice to the defendant against the duplicate expense, consump- 
tion of time, and use of court facilities that separate trials require, 
United States v. Finkelstein, 526 F.2d 517, 523-525 (2d Cir. 1975); 
United States V. Fassoulis, 49 F.R.D. 48, 44-45 (S.D.N.Y. 1969), 
aff'd, 445 F.2d 13 (2d Cir.), cert. denied, 404 U.S. 858 (1971). 
In the instant case, appellant failed to make any showing of 
prejudice whatsoever. (Tr. 55-56). Moreover, were the unavail- 
ability of retained counsel under these circumstances deemed suf- 
ficient to require severance, Rule 14 would be rendered a hollow 
shell, and the court: and the government burdend with multiple 
trials. Accordingly, there is no question but that the trial court 
did not abuse its discretion in denying appellant’s severance motion. 
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It is of course true that a different set of facts might 
compel a court to strike a different balance between the 
defendant’s right to counsel of his choice and the in- 
terests in orderly criminal process. It is clear, however, 
that under the facts of this case, the court did not abuse 
its discretion in striking the balance it cid, and that 
appellant was afforded a reasonable opportunity to be 
represented by counsel of his choice, for as Judge Friendly 
10ted in United States v. Di Stefano, supra, 464 F.2d, at 
846 u.1, “The Sixth Amendment right to counsel does 
not include the right to a lawyer whose other engage- 
ments prevent a speedy trial.” That this is so is made 
abundantly clear when one examines the other side of 
the balance in this case, namely, the absence of any” 
prejudice to Walters arising from the absence of counsel 
of his choice during jury selection. 


Appellant fails to allege or to demonstrate any preju- 
dice to him arising from the procedure followed by the 


court in this case. Rather, he claims that where a de- 
fendant is denied counsel of his choice at any critical 
state of crimina! proceedings, “no prejudice need be 
shown,” but must be assumed. (Brief at 10).* However, 
since the right to counsel of one’s choice is not absolute, 
United States ex rel. Carey Vv. Rundle, supra, and claimed 


* Appellant relies upon Releford v. United States, supra at 
302, and United States v. Johnston, 318 F.2d 288, 291 (6th Cir. 
1963) for this proposition. In each of those cases, however, counsel 
appointed over the defendant’s objections represented him through- 
out the trial, and the courts thus declined to require any par- 
ticularized demonstration of prejudice. In Releford, where ap- 
pointed counsel “did not willingly serve,” the court stressed that 
it was the “complete disregard of the defendant’s right to choos: 
his own counsel” which led it to assume prejudice. 288 F.2d, at 
802. Moreover, both cases involved situations in which counsel 
was appointed on the eve of trial and thus raised concerns about 
inadequate preparation. But see United States v. Dardi, 330 
F.2d 316, 335 (2d Cir. 1964). 


infringements thereof must be examined in light of the 
competing demands of orderly judicial process, courts 
will not simply assume prejudice to exist whenever a 
defendant is denied counsel of his choice, but will re- 
quire a showing of prejudice, or impairment of the de- 
fendant’s ability to defend himself, United States v. 
Ellenbogen, supra. This Court explicitly so indicated in 
United States v. Tortora, supra: 


Santoro’s only other claim of substance is that 
he was deprived of his Sixth Amendment right to 
the counsel of his choice. We cannot agree. No 
defendant has an absolute right to any particular 
counsel. . . . Santoro was informed of the trial 
date more than three months in advance and was 
advised by the court that other counsel should 
be secured if Lanna were unable to appear. In 
fact, Santoro was represented by Mr. Rosato, who 
was familiar with the case, and by Mark Lands- 
man, a Legal Aid Attorney. Thus no prejudice 
resulted to him from the unavailability of Lanna. 
464 F.2d at 1210. 


See United States v. Dardi, 330 F.2d 316, 885 (2d Cir. 
1964) (no prejudice shown where assigned counsel repre- 
sented defendant throughout trial). 


It is clear that under the facts of this case, appellant 
suffered no prejudice in being represented by appointed 
counsel rather than counsel of his choice. First, as 
noted, appellant was so represented during jury selection 
only and not throughout the trial." Accordingly, no 


* The fact alone significantly distinguishes many of the cases 
upon which appellant relies. Thus in United States v. Johnston, 
318 F.2d 288 (6th Cir. 1963); Releford v. United States, 288 F.2d 
298 (9th Cir. 1961); and Lee v. United States, 285 F.2d 219 
(D.C. Cir. 1956), the defendants were represented by counsel 
[Footnote continued on following page] 


claim of prejudice arising from lack of preparation, for 


example, exists in view of the nature jury selection 
itself. Indeed, this is particularly true the federal 


courts where counsel play a limited 1 he choosing 
of the jury.* 


The only practical source of prejudice in the process 
of jury selection would appear to arise from a possible 
conflict of interest between the defendants represented 
by common counsel. Here, however, ‘here was no con- 
flict of interest bteween Walters and Boone, whose coun- 
sel was appointed to represent appellant. Indeed, the 
trial was very careful to assure that none existed,** and 
explicitly so found, stating that “I am persuaded that 


appointed over their objections throughout 
States ex rel. Davis Vv. McMann, 386 F.2d 611 
déinied, 390 U.S. 958 1960), and for all uctical 
United States v. Mitchell, 854 F.2d 767 y L966 
fendant was forced by the court’s condu 
counsel. But see United States v. Dardi, 
Where a defendant is represented | 

eve of trial, courts will be much more inclined to as 
in view of the obvious problems of adequate prepar: 

in even the simplest case. Jury selection involves n 
preparation and thus does not give rise to the same concern 

Any possible prejudice is ever t li] | 
case by the fact that in this five-defendant conspira 
court required the defendants’ peremptory challeng: 
cised jointly. (Tr. 10). Accordingly, whether repres¢ 
tained or appointed counsel, it was necessary to obtain the 
ment of four other defense counsel before exercising a challenge 
rr. 60). 
** Judge Lasker first questioned co-defendant Saunders and hi 
attorney, Mr. Berne, but found that dual representation was n« 
possible in that case. (Tr. 12-13). He then explored thi 
with appellant, Boone and his attorney and explained 
defendant that “[BJased on Mr. Brown's statement that 
lawyer does not know of any conflict that would ; 
from representing you fairly in the choosing of a jury, 
to order that you be represented.” (Tr. 15 
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your interests will not be adversely affected by having 
somebody else represent you merely in the choosing of 
the jury.” (Tr. 20).° 


Finally, it must be noted that in prior cases involv- 
ing substantially the same situation as the instant case, 
courts have failed to find any prejudice to have resulted 
from representation by appointed counsel during jury 
selection only. As explained in Urban v. United States, 
46 F.2d 291 (10th Cir. 1931): 

Urban, Sr., and De Cola were personally pres- 
ent when the case against them was called for 
trial at 4:30 p.m., October 2, 1929. Mr. A. R. 
Morrison, Esq., counsel for Urban, Sr., was absent. 
The court thereupon appointed counsel to repre- 
sent Urban, Sr., and proceeded to impanel the 
jury. It then adjourned the trial until the fol- 
lowing morning, when Mr. Morrison, on behalf of 
Urban, Sr., objected to the trial proceeding on 


Appellant does not now claim an; nflict 


Although he made a general claim to that effect 
only after the jury was selected (Tr, 60), at no time either 
the lower court ‘ now has appellant offered any showing o1 
explanation of 1@ claimed conflict In the face of this record 
and the court explicit findings, he has apparently abandoned 
any such claim It is settled that “some specific instance of 
prejudice, some real conflict of interest, resulting from joint 
representation must be shown to exist before it can be 
appellant has been denied the effective assistance of 
United States vy. Lovano, 420 ¥.24 769, 773 (2d Cir.), cert. denied 
397 U.S. 1071 (1970); United States v. Mari, 526 F.2d 117, 119 
Cir. 1975 While the claim here is not of course one of 
ineffective assistance of counsel, the failure to demonstrate any 


prejudice arising from dual representation, whether because of a 
nflict or some other factor relating to the effectiveness of counsel, 

is highly relevant in demonstrating the absence of any 

and hence of any infringement of the right 

choice See Lofton v. Procunier, 487 F.2d 434 (9th 


United States V¥. Dardi, supra at 335. 
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CONCLUSION 


The order of the District Court denying the motion 
without « hearing should be affirmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


JERRY L. SIEGEL, 
JOHN C. SABETTA, 
Assistant United States Attorneys, 
Of Counsel. 
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